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Re: Unconstitutional Madison School District Gender Identity Policy 

 

To parents of children in the Madison School District: 

 

My name is Luke Berg, and I am an attorney at the Wisconsin Institute for Law & Liberty. I am 

also a Madison resident and parent of a child in a Madison public school. WILL, where I work, is 

a non-profit, public interest law firm committed to the rule of law, individual liberty, constitutional 

government, and religious freedom, among other things. We provide pro-bono legal representation 

for clients around the State whose constitutional rights are at risk from government infringement.   

We recently became aware of a Madison School District policy that deeply concerned me as a 

parent and should concern all parents of children in Madison schools. This policy violates parents’ 

constitutional rights, and WILL intends to challenge the policy, but we need parents’ help. I will 

get to what that will look like, but I first want to make you aware of the policy and why you should 

be concerned about it.  

In April 2018, the Madison School District adopted a document1 containing the District’s policies 

around transgender2 issues. One of the policies allows students of any age to change gender 

identity at school by selecting a new “affirmed name and pronouns” to be used at school, 

“regardless of parent/guardian permission.” p. 18. All teachers and district staff must “refer to 

students by their affirmed names and pronouns,” and “[r]efusal to respect a student’s name and 

pronouns” is considered “a violation of the [District’s] non-discrimination policy.” p. 18. The 

Policy then forbids teachers from “reveal[ing] a student’s gender identity to … parents or 

guardians … unless the student has authorized such disclosure.” p. 9; see also p. 11 (warning 

teachers “not to ‘out’ students while communicating with family[ ]”).  Then, to deceive parents 

about what is happening at school, the Policy directs teachers to “us[e] the student’s affirmed name 

and pronouns in the school setting” and to switch back to using the student’s “legal name and 

pronouns with family.” p. 16. 

To fully appreciate the significance of these policies, you need some background about the ongoing 

debate within the medical and psychological community over how to treat children with gender 

                                                 
1 https://studentservices.madison.k12.wi.us/files/stusvc/uploads/guidancebooklet.pdf 
2 “Transgender” refers to the phenomenon in which some people believe they have a “gender identity” that does not 

match their biological sex.  
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dysphoria3 (see this4 for a brief overview of two contrasting views). Multiple studies have found 

that the vast majority of children who experience gender dysphoria (roughly 80–90%) ultimately 

resolve it in favor of their biological sex.5 Accordingly, many medical and psychological 

professionals support treatment designed to help gender dysphoric children learn to embrace their 

biological sex. Dr. Kenneth Zucker, for example, for over three decades operated “one of the most 

well-known clinics in the world for children and adolescents with gender dysphoria” and 

successfully treated many such children using this approach (you can find some positive 

testimonies from parents whose children were treated by Dr. Zucker here6 and here7). Another 

group of health professionals believe that the appropriate response is to “affirm” a child’s 

perceived gender identity. Dr. Zucker’s camp responds that “affirming” an alternate gender 

identity too early can “become self-reinforcing” because “messages from family, peers, and 

society do a huge amount of the work of helping form” a child’s gender identity, which is, at least 

initially, quite malleable.8   

Even in the “affirming” camp, there is no consensus on whether children should transition socially 

to a different gender. The World Professional Association for Transgender Health (“WPATH”), a 

transgender advocacy organization that produces a set of recommended “standards”9 for 

transgender health care (these are not universally accepted), notes that “social transitions in early 

childhood” are “a controversial issue,” that health professionals have “divergent views,” and that 

“families vary in the extent to which they allow their young children to make a social transition to 

another gender role.” p. 17. WPATH also acknowledges that the evidence at this point “is 

insufficient to predict the long-term outcomes of completing a gender role transition during early 

childhood.” Given the lack of evidence and range of views on this sensitive issue, WPATH advises 

health professionals to “counsel and support” parents “as they work through the options and 

implications,” even if the parents ultimately decide “not [to] allow their young child to make a 

gender-role transition.” 

This background shows how extreme the Madison School District’s policy is. The District has 

taken one side in the debate about whether a child’s beliefs about a gender identity mismatch 

should be encouraged or discouraged—and remember, this is a medical and psychological issue, 

on which school districts have no special expertise. Worse yet, the District’s policy conflicts with 

the recommendations of the leading advocacy organization on the “affirming” side of the debate. 

WPATH recommends deferring to parents on the “controversial” issue of social transitions during 

childhood, yet the School District apparently believes that it knows what is in each child’s best 

interest (their medical interest, no less), and that Madison schools should enable children to take 

this potentially life-altering step without any parental involvement whatsoever. Even parents who 

agree with the District and would allow their children to transition to a different gender should be 

                                                 
3 “Gender dysphoria” refers to the psychological distress often associated with a mismatch between a person’s 

perceived gender identity and biological sex.   
4 https://www.npr.org/templates/story/story.php?storyId=90229789 
5 See page 11 of the WPATH document discussed below.  Another good survey of the research in this area is 

Lawrence Mayer’s and Paul McHugh’s report published on the New Atlantis, available at 

https://www.thenewatlantis.com/publications/part-three-gender-identity-sexuality-and-gender. 
6 https://www.thecut.com/2016/02/fight-over-trans-kids-got-a-researcher-fired.html 
7 https://prospect.org/article/born-way 
8 Supra footnote 6  
9 https://www.wpath.org/media/cms/Documents/SOC%20v7/Standards%20of%20Care_V7%20Full%20Book_ 

English.pdf 

https://www.npr.org/templates/story/story.php?storyId=90229789
https://www.thenewatlantis.com/publications/part-three-gender-identity-sexuality-and-gender
https://prospect.org/article/born-way
https://www.wpath.org/media/cms/Documents/SOC%20v7/Standards%20of%20Care_V7%20Full%20Book_English.pdf
https://www.npr.org/templates/story/story.php?storyId=90229789
https://www.thenewatlantis.com/publications/part-three-gender-identity-sexuality-and-gender
https://www.thecut.com/2016/02/fight-over-trans-kids-got-a-researcher-fired.html
https://prospect.org/article/born-way
https://www.wpath.org/media/cms/Documents/SOC%20v7/Standards%20of%20Care_V7%20Full%20Book_English.pdf
https://www.wpath.org/media/cms/Documents/SOC%20v7/Standards%20of%20Care_V7%20Full%20Book_English.pdf


outraged. By prohibiting open communication with parents and even requiring outright deception, 

the District’s policies prevent parents from learning that a child of theirs is struggling with gender 

dysphoria, and in turn prevent them from obtaining professional care for their child, even care that 

is “affirming.” 

You may be questioning how likely it is that these policies will affect you, especially if your 

children have shown no indications of gender dysphoria thus far. But the Madison School District 

is now actively teaching children that they might have a gender identity different from their 

biological sex. In fact, the District’s policy declares that Madison schools “will strive to … 

disrupt[ ] the gender binary,” and will pursue this “disruption” through “books and lessons,” 

“limit[ing] gendered and binary language,” and interrupting and correcting “misconceptions about 

gender or language that reinforces the gender binary.” p. 24. The District has posted a list of books 

and lessons that it recommends for classroom use here.10 One of the books recommended for 

grades K–2 is “I am Jazz,”11 a book that teaches children that some people are “born with” “a girl 

brain, but a boy body.” Just last May, a Madison elementary school12 played a teacher’s gender 

transition video13 to the entire school, kindergarten through fifth grade. The teacher read the book 

“They call me Mix” to the children, including statements like: “Are you a boy or a girl? How can 

you be both? Some days I am both. Some days I am neither. Most days, I am everything in 

between,” and “Many people understand that my gender is something for only me to decide.” 

Messages like these are having an effect. Gender clinics around the world have recently seen a 

dramatic increase (4,400% in the UK over a decade) in the number of children seeking help with 

gender identity issues (see this,14 this,15 this,16 this,17 and this18). A recent study19 documented a 

new phenomenon, which it called “rapid onset gender dysphoria,” in which multiple adolescents 

within the same social group (usually teenage girls) all decide they are transgender within a short 

period of time.  

So, your children at some point may question their gender as a direct result of the messages they 

are being taught at school. And if they become persuaded that they might be transgender, the 

Madison School District will affirm a new gender identity and enable them to socially transition, 

all while actively working to keep this information from you—regardless of whether you share the 

District’s views on gender or not. This could have lifelong consequences for your children, 

especially if Dr. Zucker is right that affirmation early on can “become self-reinforcing.” 

                                                 
10 https://sites.google.com/madison.k12.wi.us/mmsd-welcoming-schools/home/for-educators/books-

lessons?authuser=0 
11 https://www.youtube.com/watch?v=BF5D2lsPfsU (a video of the author reading the book)   
12 https://www.foxnews.com/us/wisconsin-teacher-transgender-parents-lesson 
13 https://www.dropbox.com/s/jbj2qi7nmsjd36g/facebook%20vic%20steel%207%20video.mp4?dl=0 
14 https://www.telegraph.co.uk/politics/2018/09/16/minister-orders-inquiry-4000-per-cent-rise-children-wanting/ 
15 https://www.economist.com/united-states/2018/09/01/why-are-so-many-teenage-girls-appearing-in-gender-clinics 
16 https://www.cbc.ca/news/canada/ottawa/trans-teens-ottawa-cheo-demand-1.5026034 
17 https://www.theatlantic.com/magazine/archive/2018/07/when-a-child-says-shes-trans/561749/ 
18 https://tavistockandportman.nhs.uk/about-us/news/stories/gids-referrals-increase-slows-201617/ 
19 https://journals.plos.org/plosone/article?_sp=a639970b-f286-46e2-8176-

d95a8bc51eb0.1537087693132&id=10.1371/journal.pone.0202330 
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This is not just an imagined risk; this exact scenario happened recently to parents in Illinois, and 

the father wrote an op-ed20 about it in USA Today. Their daughter, who is mildly autistic, became 

convinced rather suddenly that she was transgender when she was fourteen years old. According 

to the father, “there were no signs” during her childhood “that she wanted to be a boy,” or “any 

evidence that she was uncomfortable as a girl.” But she met a girl during high school who came 

out as transgender and shortly thereafter “declared that she, too, was a boy trapped in a girl’s 

body.” When she told her school this, the school promptly “affirmed” her new identity and began 

using her new male name and pronouns, all without notifying her parents.  

Fortunately, we believe these policies won’t stand up to a legal challenge. There is a long line of 

cases from both the United States Supreme Court and the Wisconsin Supreme Court holding that 

parents have a fundamental constitutional right to control the upbringing and care of their children. 

The United States Supreme Court has described this right as “essential,”21 “commanding,”22 a 

“basic civil right[ ] of man,”23 “far more precious … than property rights,”24 and “established 

beyond debate as an enduring American tradition.”25 The Wisconsin Supreme Court reaffirmed 

this right just this summer, holding that government interference with a parent’s right to parent is 

subject to the strictest form of judicial review.26 Lower courts around the country have recognized 

that schools violate this right if they attempt to usurp parents’ role, especially “on matters of the 

greatest importance.”27  

Here is where we need your help. We are looking for a group of parents who are willing to help 

us challenge the Madison School District’s policies outlined above. Our goal is to get rid of these 

policies, not just to file a lawsuit, so we initially plan to send a letter to the Madison School District 

outlining our concerns. Our hope is that the District will recognize the flaws in these policies and 

agree to change them without further action on our part. But should the District refuse to change 

the policies, we will file a lawsuit asking a court to declare them unconstitutional. To that end, we 

seek parents willing to serve as plaintiffs if that becomes necessary. The only criteria is that you 

are a parent of a student who is currently enrolled in a Madison school and who will not be 

graduating out of the district within the next two years.   

We recognize that suing your school district is not a small thing, especially about a sensitive issue 

like this. To protect you and your children’s privacy, every plaintiff in our potential lawsuit will 

be anonymous. If you agree to serve as a plaintiff, you will be identified in court filings as “John 

Doe” or “Jane Doe,” and the only information we will include about you is which school(s) your 

children attend.  We will not include your children’s grades or genders, or even how many children 

you have in Madison schools if you fear that might identify you. We may have to disclose your 

names and addresses to the judge, but we will not reveal it to anyone else, including the Madison 

School District or the other plaintiffs in the case. There is precedent for proceeding anonymously 

                                                 
20 https://www.usatoday.com/story/opinion/voices/2019/08/12/transgender-daughter-school-undermines-parents-

column/1546527001/ 
21 Meyer v. Nebraska, 262 U.S. 390, 399 (1923). 
22 Santosky v. Kramer, 455 U.S. 745, 759 (1982). 
23 Skinner v. Oklahoma, 316 U.S. 535, 541 (1942). 
24 May v. Anderson, 345 U.S. 528, 533 (1953). 
25 Wisconsin v. Yoder, 406 U.S. 205, 232 (1972). 
26 Matter of Visitation of A. A. L., 2019 WI 57, ¶ 22. 
27 C.N. v. Ridgewood Bd. of Educ., 430 F.3d 159, 184 (3d Cir. 2005); Gruenke v. Seip, 225 F.3d 290, 306–07 (3d 

Cir. 2000); Arnold v. Bd. of Educ. of Escambia Cty. Ala., 880 F.2d 305, 312–14 (11th Cir. 1989). 
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in sensitive cases like these, and we believe we meet the test for doing so. There is a chance the 

courts will disagree, but in that situation you will have the choice of withdrawing from the lawsuit 

or proceeding with your identity known.  

Finally, our representation will not cost you anything.  

If you are interested in supporting our effort to change these policies by serving as a plaintiff in a 

potential lawsuit, or if you are considering doing so but have questions, feel free to reach out to 

me directly at (414) 727-7361 or luke@will-law.org. 

Sincerely, 

 

Luke Berg 

Deputy Counsel 

 


